KERALA REAL ESTATE REGULATORS
t THIRUVANANTHAPURAM

o Comap’lalnt No. 239 /2022
Dated"—20tl‘",l?ebruary 2023

Present:  Sri. MPMathews,Member o

k ; Com{ ‘,lainant

A O George Kutty, R
Adoor House SKRA B~26
Sreekaryam Trlvandrum 695 Ol7

, ,Res,po,ndient‘s

: l M/s Sowparmka PI’Q] ects & Infrastructure Pvt Ltd
- C Block lSt Main Road AECS Layout
ﬁ Kudalahalh Bangalore 560037 G

| 2 Ranjl Subrahmaman
t .Managmg Dlrector ; i
iR v M/s Sowparmka PI’OJ ects & Infrastructure Pvt Ltd
‘ ,No 750, Vettakulam Arcade _
: Oppo Mar Ivamous Collage Mam Gate‘” |
o Nalanchlra Th1ruvananthapuram 695015




' 4 Subramamam Sreemvasan - B
o ,'Dlrector i o

| ,Nalanchlra Thlruvananthapuram —695015

5. Joji"J’oseph ”’
State Head, | o
| M/s Sowparmka Projects & Infrastructure Pvt Ltd.,
No.750, Vettakulam Arcade, ‘
, Oppo Mar Ivamous Collage Main Gate
; Nalanchlra Thlruvananthapuram -6950 1 5.

6. fSampath S |
5 Manager (documentatlon) , :
o M/s Sowparmka PrOJects & Infrastructure Pvt Ltd .
' No 750, Vettakulam Arcade & ,
o Oppo Mar Ivanious Collage Main Gate :
| Nalanchlra Thlruvananthapuram —695015

The above Complalnt came up for ﬁnalf
hearmg on 04/01/2023 Counsel for the Complamant Adv Thomas,_
Kochenayﬂ & Counsel for the Respondents Adv V Ajakumar .

. attended the hearlng g

. 1 o _The Complamant 1s an allottee of the prOJect :




o T:?:,'referred kh Act 2016) (Reglstratlon

 REI ';*s!{,'RJ/109/2021 )i

" 2 The case of the Complarnant is as follows -

| Complamant and hrs son are the owners of an apartment 1n the said

& prOJect bearmg door No. K n the ISt Floor hav1ng phnth area of

e 1072 sq ft. and 22. 93 sq m. of und1V1ded share The Respondents 2

to 4 approached the Complamant to sell an apartment in their pl‘Q]CCt »

along w1th amenrtres and fac111t1es The Respondents made beheve |

f:the Complarnant that they had obtalned sanctloned plan as per
E No. ZUE2/BA—224/2014 dated 24/09/2014 for the constructron of the,

’, multr storeyed bulldrng with 12310 89 sq mts. -

| | 3. The Respondents had commenced constructlon
of the sa1d bulldlng in the year 2014 Behevmg the Words and .

| "assurance from the part of the Respondents the Complamant hadp |

entered 1nto agreement for sale cum constructlon on 29/03/201 8 w1th ; - i

: "the lst Respondent True copy of the sard agreement 1s produced -

: 'The Respondents have agreed to construct a res1dent1a1 apartment" E

No K on the ISt ﬂoor havmg super bullt up area of 1072 sq ft 1n the

- ‘sald pI'Q]CCt and hand over the possess1on of same along w1th onep o

i ';;,: | car park und1v1ded share amenrtles and facrhtles by )ecember 20181‘ .

i Wlth a grace perrodof 6 months The total{cons'




o many defects in the sa1d constructlon St111 many works are yet to be -

e ‘completed and not handed over the apartment t111 now

Ll . '4 The Complalnant further submltted that the_' h |
: Complamant had pa1d an amount of Rs 12 97 OCO/— on 20/ 10/2017 o

' ~ Rs. 8, 03 O“/-.k;s on 16/02/2018 Rs 4 90 O“/—on 28/03/2018’

| Rs’.4,~10,_;000/— oon 28/03/2018 Rs. 2 OO OOO/— on 21/06/2018
~ Rs. 100000/- 29/08/2019 and Rs 92 OOO/-» on 26/09/2019 ,

| Rs2 O() OOO/—/ on 31/01/2019 Rs 1 ,20, OOO/- - on 05/02/2020
Rs 1 77 245/-; on 06/10/2020 Rs 1 66 131/— on 17/02/2()21 andf o
Rs 2 00 424/— on 24/04/2()22 Thus the Complarnant had pald a total: -
con31derat10n of Rs. 42 56 200/— After payrng 95% of the total Value ’
~of the apartment the Respondents have not dehvered the t1t1e or
executed the sale deed t111 now Hence the Complarnant is entltled to’"

p f clalm 1nterest for the delay as stated 1n the Act Even though the a

| fComplal. | tfmade repeated requests and demands to make good thef

:‘Hloss caused to her the Responden _ -’have not pa1d any heed to the"" ’

ence the above COmplald 1




. ‘of the promoter w111 arlse »only f*f:the promoter faﬂs to hand overi

g t::ﬁpossessmn 1n accordance wrth "the terms: of the agreement for sale |

o fAs per the sa1d agreement the Complalnant has to pay Rs 43 23 485/— .

E j along wrth other charges before handmg over of the apartments Th1s, >
has not taken place So it 1s an admitted fact that the payments were
- Qnot made in accordance W1th the terms of the agreement and

& ];possessmn was handed over as per mutual agreement.

o 7 The Respondents 1 & 3 further submltted that in
i ,case of a contract constltutlon recrprocal promlses the promoter is -
:not bound to perform h1s obhgatlon of completmg the constructlon

_kf'klf the allottee falls to pay the consrderatlon / cost of land and" =




P ;,complete the constructron 1n June 2019 subject to prompt payment'

~by the allottee on due dates m advance The agreement clearlyf

g strpulated that the resultant delay in trme 1n handlng over of the un1ti

vrby the vendor consequent to the delayed payment by the purchaser
: shall not be reckoned for arrrvrng at trme stlpulatron for handmg over
commltment glven by the Vendor In the agreement dated
| f29/03/2018 it is ment1oned that the Vendor shall not be lrable for the |
| delay 1n completron of constructron or delay in handmg over due to :
“unavarlabrlrty of materrals and force majure clause mentloned 1n the p

| ;same ay '"eement The Covrd l9 pandemrc has paralysed 1ndustr1al :

| ;act1V1t1es ’1n‘: the whole natron and 1t took two yea"‘a‘: to recover from

-the same. V:fAdmlttedly the Complarnant had not pard the full payment o
| ;fAs per sectlon i:‘l 9(7) of the Act the allottee shal ""be ltable to pay the: |

. - 1nterest at-such rate as may”be prescrrbed for any'fdelay in paymentj'




X 'f“t‘"?:l'edgement for recelpt of apphcatlon for occupancy 1ssued by o

T co }joratlon 1s also produced

. o 10 The Author1ty heard the learned counsel for both |
' the partres and gave careful consrderatron to the submlssrons and
_perused the mater1a1 documents avaﬂable on record. The documents

| jproduced from the part of the Complalnant is marked as Exbt Al &
i A2. The documents produced from the part of the Respondents are

- ;marked as Exbt Bl & B2.

| 11 Exbt A1 is the copy of agreement for sale &
| sconstructlon dated 29/03/2018 entered mto between the 15t
o Respondent represented by the 6th Respondent and the Complalnant

As per the sard agreement the It Respondent agreed to sell and

- *;*transfer 22 93 sq mts of und1v1ded rrght and 1nterest in the property

! Wlth an apartment unrt bearlng No K in the 1St ﬂoor of the buﬂdmg, -

. | g;havmg super built up area of about 1072 sq ft along Wlth commonf

fl.;,‘area and one car park for a total cons1derat10n of Rs 43 23 485/—~ It
& ;-:was also stated 1n the agreement that the Burlder shall dehver the o
'apartment to the Complamant by December 2018 Wlth a grace"

. fﬁperrod of srx months




of hand ng over as per the agreement w 5 Jui

o | per1od of s1x'months (Wthh is mcluswe of grace perlod) Hence thel_,f:' |

i :Complarn t 1syellg1ble to get mterest for the delay in handlng over‘g L

‘of possessmn

13, Exbt Bl 18 the true copy of the statement,

. showmg the calculatron of the 1nterest for the delayed payment of‘

mstalments It is ev1dent from Exbt B2 that the payments were made i

o o and acknowledge on the dates shown in the statement and the. total_

lamount recerved 1s Rs 42 56 201/— | Exbt B2 is the copy of
acknowledgement for recelpt of applrcat1on for occupancy 1ssued by‘ ,

| _“corporatlon s

. 1 | l4 As per Exbt A2 & ExtlZ the Respondents have

f;,ffhanded over the possessmn of the apartment to the Complamant only -

~on 04/03/2021 even though the stlpulated date of handlng over‘ as per - :k‘

'f "‘,f,the agreement was June 2019 (whlch is 1nclus1ve of grace perlod)

o _f;gHence the Complamant‘ 1s ehg'yi lef‘ to get 1nterest for the delay 1n

’f’::;handmg OVGI’ ofthe possess1on S

15 The Complamants had produced a statement




s Amountpald Applicable rat

e 128/03/2018;; 3

345118 00

i 121/06/2018"

" [2,00,000.00 |

[ 76,69 oo&,

~ [2,00,000.00 |

‘ ‘;,76 693.00

o ,'100 000, .00 | 14.

137, 214 oo:_

'92,400.00

3347000

05/02/2020 |

71,120000005

37,525. 00

| 0671072020 2

T [1.77.245.00

‘36 617 OO""

Cy
=

. **\17/02/2021‘?? 30

|1 66 131. 00

27,738 oo*’

| 11

;24/04/2022 T

12,00, 42400 |

) “"Total

i ;_42, 56,,201 /_, ,

14 76 344 /-

| Total mterest payable L

R 14, 76 344/— H

| 16 It 1s seen from the above statement that the amount' |
3 ;pald before the prom"' ':ed completlon date of June 2019 was :
gRs 34 00 OOl/— Sectlon 1 k2)yof the Kerala Real Estate (Regulatlon




resthr

21 as p_ fSEect1onk18 of the Act |

o fl{7'._ | Sectlon 18 of the Real Estate (Regulatlon &’
_Development)Act 2016 stlpulates that “zf the promoter fazls to

-’"’4/04/202 S
tothe

| complete or is unable to gzve possesszon of an apartment plot or

= buzldzng (a) accordance wzth the terms of tlze agreement for sale or
duly completed by the date spectf ed theretn or due fo
r' | dzsconttnuance of his buszness as a developer on account of
| :Suspenszon or revocatzon of the reglstratzon under thts Act or for any
i other reason he Shall not be ltable on demand to the allottee in case: g

athe allottee wzshes to wzthdraw from the prOJect wzthout pre]udzce

‘ f'to any other remedy avazlable to return the amount recezved by hzm:

in respect of that apartment plot buzldzng, as the case may be wzth o

o ,fznterest at such rate as may be prescrzbed in thzs behalf zncludzng .




18, Wh11e drseussmg the ObJGCtS and reasons_of thea," .

| Act 2016 Supreme Court in Judgement dated 11/11/2021 M/sz

. Newteeh Promoters and levelopers Pvt. Ltd Vs State of UP &

s Others had made a Very 1mportant observatlon and the same 1s:
reproduced below “The unqualtf ea’ rzght of the allottee to . seeki
. -refuna’ referrea’ under Section ]~8(1)(a) al’ld*SQCI‘ZOVI ]9(4) of the Act ~
is not dependent on any contzngenczes or stzpulatzons thereof It
. appears that the legzslature has consczously provided this rzght of
refuna’ on a’emand as an uncona’ztzonal absolute rzght to the allottee o
k ;’]f the Promoter fazls to glve possesszon of the apartment plot or d

| f"buzla’zng wzthzn the time Stzpulatea’ under the terms of the agreement

k regara’less of unforeseen events or Stay ora’ers of the Court/ T rzbunal

5 whlch is in en‘her way not az‘trzbutable to the allottee/homebuyer the

- promoter zs una’er an oblzgatzon to refuna’ the amount on a’emana’

‘{*,wzth znterest at the rate prescrzbea’ by the State Government o

o znclua’zng compensatlon zn the manner provza’ea’ una’er the Act wzth” RN

ythe provzso that zf the allottee a’oeS not wish to wztha’raw from the o

| ,1 pro]ect he ShaZI be entztlea’ for znterest for the perzod o a’elay tzlli’ o

. aforementtoned fact and ﬁndmgs
: fallt,;. S

0 ent/Promoter has




~ the delay in handing over possession of the apartment as provided

' - 19. Hence the Complamant herem 1s entrtled to get ‘,

L mterest for the delay on Rs 34 OO OOl/- whrch 18 the amount pa1d by

. the Complamant to the Respondents before the promlsed date of : ;’ o

| 'completron and the Respondents are hable to pay mterest to the; e

i complamant accordmg to sectron 18 of the Act 2016 for the perlod .

| from 01/07/2019 to 04/03/2021 The allottee is hable to pay 1nterest

- on delayed payment of mstalments only 1n cases where the pro_] ect 1s : |

F .fprogressrng as per the schedule promrsed to the allottee Here the‘

,}prOJect is. Stlll not complete as the occupancy certlﬁcate is still
- ,awa1ted However the allottee has taken possessron of the apartment

, | and he can cla1m delay 1nterest only up to the date of takmg possessron |

: 'y*r"Of the apartment The Hon’ble Supreme Court has observed that .

| : where the allottees are on the wrong srde of law by takrng possessron - .

: f of then respectlve ﬂats wrthout the completron certrﬁcate whatever'i o |




- ': , 20 As per Rule 18 of Kerala Real Estate (Regulatlon ;
e Promoter shall":i‘be State lank of Indra s lenchmark’ Pr m

zeijendmgf .

iRate Plus Two Percent and shall be computed as srmple i “terest The o

by the W

~ present SBI P;'éva' rate is 14.15% with effect from 15/12/2022 The

Complamant is entltled to get 16. 15% simple mterest on the amount i

e paid, from the date of payment as detalled above in the payment |

‘schedule t111 the date of handmg over possessron but the'v Ry

| Complamant hmrted her clarm to 14 75 % interest. F rom the Master; F

, data avallable in the portal of the Mlmstry of Corporate affarrs it is

. seen that the Respondents 2 to 4 are the d1rectors of the ISt e

Respondent Company The an Respondent as per the above master

data itis RamJ1 Subramamam Where as in the Complamt it 1s Wrongly .

kshown as Ranjr Subrahmaman The Respondents 1 to 4 and 6 are |

. : Jomtly and severally hable to pay delayed 1nterest to the Complarnant |

Gl drrectrons .

E fon RS 34 OO O()l/— @ 14 75 % from 01/07/2019 to 04/03/2021

| 21 | Based on the above facts and ﬁndmgs 1nvokmg

Sectlon 37 of the Act th1s Authorlty hereby 1ssue the followmg :

1 _Thep, Respondents 1 to 4 & 6 shall pay ~




Respondents and the1r assets by executlng th1s decree 1n; e

G .accordance w1th the Real Estate (Regulatlon & Development)

Sl Act and Rules

Sd/- o
Sr1 M P Mathews
Member £

/True Copy/F orwarded By/Order ik




Exhlblts -

Exhlblts marked from the Slde of Comnlamants ‘

 BxtAl- copyof agreeme‘m for salé-& 'C‘onstruotion dated 29/()3’/2 18.
B Ext A2 Copy of statement 1ssued by the Respondents |
Exhlblts marked from the s1de of Respondents 1 &5

' 'Ext Bl Copy of statement showmg the calculatlon of i mterest for the ,
Delayed payments of mstalments | |
o .Ext B2 Copy of the acknowledgement for rece1pt of apphoatmn for

Occupancy 1ssued by corporatlon







